validation of facially neutral laws, 4 the Court defined discriminatory intent to include only actions taken with the conscious aim of disadvantaging protected minority groups. 5 This Note examines the Court's restrictive definition of discriminatory intent by comparing it to the concept of mens rea in criminal law. The Note discusses how criminal and constitutional law both employ an "intent requirement" to serve the competing goals of moral condemnation and protection of legitimate activities. It then argues that differences between criminal and antidiscrimination law call for a less stringent intent standard in the latter.
The intent standard proposed by this Note expands the potential scope of equal protection litigation. The potential conflicts between antidiscrimination remedies and third-party interests would thus expand as well. In its final two sections, this Note discusses how courts may use the concept of the justificatory defense and their discretion in devising equitable remedies to ensure the proper protection of third-party interests.
I. INTENT REQUIREMENTS IN CRIMINAL AND CONSTITUTIONAL LAW
The similar purposes of requiring proof of intent in criminal and constitutional law suggest that criminal law can provide valuable insight into the nature of wrongful intent in constitutional law. In both fields, requiring proof of intent to establish a violation allows courts to condemn offensive attitudes while protecting legitimate activities. Criminal and constitutional intent requirements are both sufficiently distinct frofi the law's other uses of intent 6 and sufficiently similar to one another that criminal law provides a valuable analogue to constitutional law.' ment's command if it is more burdensome to some citizens only because they possess characteristics that the Constitution forbids the legislative process to consider." 5 By imposing non-monetizable penalties such as stigma and imprisonment, criminal sanctions prevent the conversion of property rules into liability rules. 6 Furthermore, the criminal cannot buy his way out after the fact by paying off a specific victim; crime is a social injury and whatever penalty a criminal pays is paid to society as a whole. Similarly, equal protection remedies do not allow the state to continue violating victims' rights by providing monetary compensation;" indeed, because constitutional violations affect society as a whole, such compensation would be impossible. Instead, equitable remedies enjoin unconstitutional practices and order relief to restore victims to the positions they would have occupied absent any discrimination." ' Criminal and constitutional law recognize that certain rights are so essential to our society that they cannot be relinquished by those entitled to them or be acquired by other parties. 1 ' The importance of these rights, reflected in the decision to regard them as inalienable, explains why attempting to deny them is so morally blameworthy.
B. Protection of Legitimate Activity
If condemnation of morally offensive attitudes were the sole concern of either criminal or constitutional inquiries into defendants' states of mind, 16. See Calabresi & Melamed, supra note 11, at 1126. In general, rights are protected by a combination of property and liability rules. Property rules require that someone who wishes to acquire a protected right negotiate a voluntary transfer with its owner. Id. at 1092. Liability rules allow involuntary transfers but require that the acquiring party compensate the owner of the rights with an amount determined by the court. Id. at 1092, 1106-07.
17. But see Gewirtz, supra note 8, at 614 n.77 (discussing delayed remedies in structural antidiscrimination suits); id. at 663-64 (discussing desegregation decrees which order "educational components" in lieu of eliminating all one-race schools). 19. Calabresi & Melamed, supra note 11, at 1111-15; cf. The Declaration of Independence para. 1 (U.S. 1776) ("Life, Liberty and the Pursuit of Happiness" are "unalienable Rights").
The decision to make rights inalienable reflects two determinations. First, it is self-paternalistic when, as with the Bill of Rights, society has decided that it will be better off in the long run if it denies itself the right to act in certain ways because the rights it denies to some today may be denied to others tomorrow. See Calabresi & Melamed, supra note 11, at 1113. This notion dovetails with Ely's theory of the Fourteenth Amendment's expression of a right to virtual representation, see infra pp. . Second, the decision may reflect a desire to honor the preferences of those not directly involved: Even if, for example, some blacks would be satisfied with a tax reduction in exchange for attending inferior, segregated schools, we may feel as a community that such a transaction, voluntary though it may be, violates our fundamental political and ethical norms. See Calabresi & Melamed, supra note 11, at 1112. courts might well establish a presumption that whenever a defendant was the cause in fact of a criminal or constitutional wrong, he had wrongful intent. In the past decade, however, the Supreme Court has rejected such a presumption in both criminal 2 " and equal protection cases. 2 1 The imposition of harsh sanctions normally deters criminal behavior. 2 In order to ensure that the law does not prevent wrongful conduct at the expense of interfering with legitimate behavior, the prosecution must demonstrate a nexus between the defendant's state of mind and the particular wrong that the law prohibits. 2 "
In constitutional law, requiring plaintiffs to prove intent protects legislative autonomy. Democratic theory accords substantial weight toa representative legislature's decisions about the aims a government ought to pursue and the means by which those aims ought to be reached. 2 ' The equal protection clause allows courts to step in to overturn the legislature's balancing of various groups' interests only when that weighing has been tainted by constitutionally forbidden considerations. 2 " 20. Sandstrom v. Montana, 442 U.S. 510, 517, 520-24 (1979) (jury instruction that law presumes that person intends ordinary consequences of voluntary acts violates due process requirement that state prove beyond a reasonable doubt every fact necessary to conviction).
21. Personnel Adm'r v. Feeney, 442 U.S. 256, 279 (1979) (proof of discriminatory intent requires showing that defendant "selected or reaffirmed a particular course of action at least in part 'because of,' not merely 'in spite of,' its adverse effects upon an identifiable group").
22. See Packer, supra note 9, at 126 ("[R]equiring a man to act at his peril is likely to inhibit his engaging in the activity in question. Where that activity is constitutionally protected, .. the imposition of strict liability is an unreasonable restraint on his freedom to act.").
23. When the prosecution demonstrates that nexus, it shows that the defendant was acting purposefully with respect to the wrong prohibited by the applicable statute. If the state may properly prohibit that wrong, then purposeful action taken in order to cause that result is blameworthy. See izfra note 62.
24. See A. BICKEL, supra note 7, at 19 ("policy-making power of representative institutions" is touchstone of American political system); Brest, Legislative Motive, supra note 3, at 127-28 (legislature is proper body to decide "goodness" of policy); Fiss, supra note 8, at 6 ("general presumption in favor of majoritarianism").
25. The famous Carolene Products footnote four first suggested that the normal presumption of constitutionality may not operate in cases involving certain distinctions: "[Pirejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry." United States v. Carolene Prods. Co., 304 U.S. 144, 
(1981).
Carolene Products both serves as the basis for modem procedural fairness theories of the Fourteenth Amendment and suggests their limits. Ely, for example, argues that the Constitution is designed to assure the right of political participation. To make that right meaningful, the polity must be restrained from acting on the basis of animus. Thus, when effective political participation is denied to minorities, courts ought to step in; courts should not assume, however, that every time minority interests lose out in the political process that such a result is unjustifiable. See J. ELY, supra note 3, at 73-179. For judicial expressions of this limit on judicial intervention, see Personnel Adm'r v. Feeney, 442 U.S. 256, 272 (1979) ("calculus of effects" is legislative, not judicial task); Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 265 (1977) (presumption that balancing function belongs to legislatures or administrators unless they act arbitrarily or irrationally).
Moreover, demonstrating a nexus between the statutory or constitutional harm and the defendant's state of mind does not by itself override concerns for protecting legitimate activity or justify the moral condemnation that follows a judgment of criminality or unconstitutionality. Courts must also decide whether a defendant's deviation from the usual standard is justified by an end of greater importance than that served by obedience to criminal or constitutional law." Thus, consideration of intent operates to mediate the tension between condemnation and protection.
II. THE EFFECT ON THE INTENT STANDARD OF DIFFERENCES BETWEEN CRIMINAL AND CONSTITUTIONAL LAW
The differences between criminal and constitutional law suggest that the intent requirement in equal protection cases should be less stringent than that employed in criminal prosecutions.
A. The Role of the Victim
Most criminal statutes ignore the victims' personal characteristics, except for the fact that they were injured by the activity that the statute forbids. 2 7 Antidiscrimination law, however, manifests special concern for certain groups through the use of heightened scrutiny to analyze particular distinctions. 2" This difference suggests that we should employ a less stringent intent requirement in equal protection cases. Furthermore, criminal law does not attempt to restore victims to the position they occupied 26. See infra pp. 128-29 (discussion of justification in criminal and constitutional law). 27. Cases like United States v. Feola, 420 U.S. 671 (1975) (prosecution under federal statute prohibiting attacks on federal officers), should perhaps be understood as specifying the status of the victim as a jurisdictional matter. There are also a few laws that specify the victim class in order to provide it with special protection. See, e.g., Michael M. v. Superior Court, 450 U.S. 464 (1981) (California statutory rape law meant to protect underage girls from unwanted pregnancies); Dershowitz, The Special Victim is Not New in the Law, N.Y. Times, Mar. 27, 1977, § 4, at 6, col. 3.
28. Normally, the state may justify a regulation that singles out and disadvantages a particular group by showing that the regulation is rationally related to the achievement of a legitimate state interest. Williamson v. Lee Optical Co., 348 U.S. 483, 487-89 (1955) (upholding restriction on opticians' prescribing power). Rational relation scrutiny, as the normal level of review is termed, almost never results in invalidation. Thus, judicial review affords little protection to most groups that lose out in the political process. If a regulation singles out and disadvantages a suspect class such as a racial minority, however, the state must show that its act is necessarily related to the achievement of a compelling governmental interest. McLaughlin v. Florida, 379 U.S. 184, 196 (1964 
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before the commission of the crime; rather, it leaves such attempts to civil tort actions 29 or victim compensation statutes. 3 0 The central concern of equal protection law is remediation for victims; 1 any burden laid on equal protection defendants is incidental.
B. The Burden of Proof
The different burdens of proof faced by criminal prosecutors and equal protection plaintiffs also suggest that the intent requirement in constitutional cases should be less stringent than that employed in criminal trials. The Constitution requires that the government prove all necessary elements of a crime-including mens rea-beyond a reasonable doubt. 32 In civil cases, including equal protection challenges, a plaintiff need usually prove the necessary elements of her case only by a preponderance of the evidence.
3 The higher standard required by the criminal law reflects society's desire not to deprive a defendant of his liberty or subject him to community opprobrium without extremely reliable proof of guilt; it also reflects a desire to protect the individual against the litigational advantages the state enjoys in prosecuting him." In addition, proving mens rea beyond a reasonable doubt does not lighten the prosecutor's burden in proving the other elements of the offense. 3 Equal protection litigation does not impose this stringent burden of proof on plaintiffs. In fact, a mere showing of discriminatory intent effectively shifts the burden of persuasion to the defendant. 3 be more difficult to establish the elements of a criminal offense than of a constitutional violation. Currently, however, equal protection law requires that plaintiffs always prove specific "purpose" to win, 3 7 while criminal mens rea can be established in certain cases by showing purpose, knowledge, recklessness, or negligence."
C. The Interests of Third Parties
In general, punishing a convict is unlikely to have significant harmful effects on third parties. 39 The effect his punishment does have on third parties will consist in large part of desirable general deterrence: The fate of the defendant will dissuade others from acting as he did. 40 In equal protection cases, by contrast, the defendant is usually a gov- The reason for this difference is not hard to fathom and has little bearing on the nature of intent. In equal protection cases, the application of community standards would contradict the assumption that the plaintiffs were denied equal protection precisely because their interests or status were not those of the community from which a jury would be drawn. See Lawton v. Nightingale, 345 F. Supp. 683, 684 (N.D. Ohio 1972) (in § 1983 action, right to jury trial makes no sense because someone "seeking to vindicate an unpopular right could never succeed before a jury drawn from a populace mainly opposed to his views").
This difference concerns only the trier of fact, and not the fact the trier is to ascertain. Moreover, this procedural difference suggests that the law has greater solicitude for the rights of criminal defendants, since juries possess mechanisms for leniency, such as nullification, that are unavailable to judges. See Taylor 39. This does not ignore the possibility that there may be heavy social costs-for example, prison construction expenses or public assistance for families of prisoners-attached to some forms of criminal punishment. One would presume, however, that the legislature considers these costs when enacting the statute. In any case, the judge is not expected to exercise equitable discretion in his treatment of an offender because of costs to third parties.
40. See S. KADISH & M. PAuLsEN, supra note 10, at 26-40 (discussing theories of general and specific deterrence); Hart, supra note 8, at 408-09 (same).
ernmental entity, and a sizeable class of individuals has been injured. 41 A plaintiff's victory will therefore affect the entire community. 4 2 In a school desegregation case, for example, the integration decree often involves not only significant busing of pupils who were neither plaintiffs nor defendants, but also substantial expenditures on new facilities and educational programs. 4 " The burdens placed on innocent third parties therefore should cause courts to be more restrained in fashioning antidiscrimination remedies than they are in sentencing criminals.
44

D. The Problem of Group Intent
Few areas of criminal law have occasioned more controversy than the treatment of group crimes and group intent.' 5 Criticism of prosecutions for group crimes generally focuses on the injustice of subjecting an individual to harsh criminal sanctions because of a group action for which he might not be responsible. 4 " Nonetheless, criminal law punishes group crime by prosecuting the individuals involved.
There is virtually no question that the harms which the law seeks to prevent fall within the purview of the government's prohibitory power.' 42. "To undo the effects of the wrongs in the direct manner that the injunction contemplates,. the court must consider rearranging many pieces that were irrelevant to the question of violation." Gewirtz, supra note 8, at 604; see Brest, Antidiscrimination Principle, supra note 3, at 36 (controversial nature of antidiscrimination remedies stems from effects on third parties).
43. Group crimes are often more dangerous than individual criminal activity because they involve "the strength, opportunities and resources of many [actors] ," rather than those of only one. 4 Furthermore, individuals are often more likely to act criminally when part of a group, since they substitute the group's moral scheme for society's moral strictures. 4 9 The criticism leveled at prosecution of group crime is largely inapposite to antidiscrimination law, even though the intention of some group, whether a school board or a legislature, is at issue in almost every equal protection case. First, by its very terms, the equal protection clause contemplates "group offenses"; only the government, and not individuals, can violate it. 50 Second, liability in an antidiscrimination case places no burden on the individual legislators who collectively violated the Fourteenth Amendment. 1 Thus, the fairness question does not loom so large in constitutional law.
Just as in criminal law "the number and the compact give weight and cause danger," 52 a defendant government's use of state power makes unconstitutional discrimination possible on a scale inaccessible to private parties acting alone. Furthermore, the state, by passing a law with the intention of violating the equal protection clause, is attempting to substitute its judgment for that contained in the Constitution.
There are, of course, obvious practical and philosophical difficulties in ascertaining legislative intent, 53 but the courts have long employed a fictitious construct in judicial review." Whatever the problems, the Supreme Court has repeatedly required courts to undertake such a determination in equal protection cases."
III. MENS REA AND THE CONSTITUTIONAL INTENT STANDARD
Depending upon the offense, a judge or jury can find criminal culpability when defendants act with a variety of intentions. The similarities between criminal and constitutional law suggest that the Supreme Court should not restrict its definition of discriminatory intent to "purpose" alone.
A. The Graded Spectrum of Intent in Criminal Law
Several analytically distinct levels of intent can satisfy the mens rea requirement. 5 6 The Model Penal Code 57 recognizes four: purpose; 5 knowledge; 5 9 recklessness; 6 0 and negligence."' All involve attitudes which are morally offensive to the community. 58. A person acts purposely with respect to an element of an offense if "it is his conscious object to engage in conduct of that nature or to cause such a result ....
MODEL PENAL CODE § 2.02(2)(a)(i) (Proposed Official Draft 1962).
59. A person acts knowingly if "he is aware that it is practically certain that his conduct will cause [the forbidden] result." Id. § 2.02(2)(b)(ii). 60. A person acts recklessly when he "consciously disregards a substantial and unjustifiable risk" that his conduct will cause the result the law seeks to prevent. Id. § 2.02(2)(c). "The risk must be of such a nature and degree that, considering the nature and purpose of the actor's conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor's situation," id., although "even substantial risks may be created without recklessness when the actor seeks to serve a proper purpose," id. § 2.02 comment 3 (Tent. Draft No. 4, 1955).
61. A person acts negligently when he should have been aware of a "substantial and unjustifiable risk" that his actions would cause the result that the law forbids. Id. § 2.02(2)(d) (Proposed Official Draft 1962). Negligence thus involves "constructive" foreseeability of the risk involved.
62. The intolerability of purposeful action is dear. If the criminal law "defines the minimum conditions of man's responsibility to his fellows," Hart, supra note 8, at 410, then a person who deliberately flouts these obligations surely deserves the community's condemnation.
There are some circumstances in which only a showing of purpose will suffice. 
B. The Purpose Requirement in Antidiscrimination Law
The discriminatory intent standard developed by the Supreme Court in the wake of Washington v. Davis 6 " prohibits a finding of animus without proof of the most serious state of mind-purpose. 6 4 Personnel Administrator of Massachusetts v. Feeney" 5 requires that a plaintiff prove that the challenged action was taken because it would injure a protected group." Village of Arlington Heights v. Metropolitan Housing Development Corporation 67 demands proof that but for the conscious aim of disadvantaging minorities, the legislature would not have enacted the offending law." 6 In practice, no state of mind other than purpose can meet such an intent requirement, since knowledge, recklessness, and negligence all by definition describe mental states in which the government is pursuing an additional, legitimate goal." By articulating such a goal-and courts often A reckless defendant did not actually know that his acts would cause the prohibited harm, but he was aware of the risk that such a result would ensue. The reckless person overweighs his own interests-the purpose of his acts-at the expense of abdicating his responsibilities to his fellows. See The nonpurposiveness of many legislative acts which disproportionately burden minorities inheres in the legislative process. The legislature is almost always pursuing more than one end when it acts. make a strenuous effort to find one 7 --a defendant will be able to show that it acted in spite of, and not because of, the risk of injuring minorities.
C. The Indefensibility of a Purpose Requirement in Equal Protection
Cases
The Supreme Court's condemnation of only purposeful discrimination is rooted in its incorrect balancing of the two goals of the intent requirement. Washington v. Davis 1 expressed the Court's desire to avoid the "parade of horribles" that would accompany a disparate impact test."' An intent requirement less strict than purpose, however, would better balance these concerns.
Knowledge, Recklessness, and Negligence in Constitutional Law
Because of the Constitution's and the courts' special concern for the protection of certain groups from defects in the political process, 7 3 the middle ground occupied by knowledge, recklessness, and negligence 4 need not consist of three analytically distinct states of mind in constitutional law. Unlike the relationship of a criminal to his victim, the legislature has a special responsibility to its constituency; under one formulation, the BICKEL, supra note 7, at 214. In addition, the purpose of the legislature is often simply to give effect to the voice of its constituents. See infra pp. 125-26 (recklessness and negligence of legislative acts can consist of giving effect to private discrimination).
70. See, e.g., Michael M. v. Superior Court, 450 U.S. 464, 494-96 & nn.9-10 (1981) (Brennan, J., dissenting) (Court's decision justifying gender-based California statutory rape law as related to state aim of preventing teenage pregnancy was without evidence that prevention of pregnancy motivated passage of law); Railway Express Agency v. New York, 336 U.S. 106, 109 (1949) (upholding truck advertising ban as possibly related to safety considerations); see also J. ELY, supra note 3, at 125 (court will invoke any possible permissible goal to save statute even if no agent of defendant has ever suggested it); Calabresi, Retroactivity: Paramount Powers and Contractual Changes, 71 YALE L.J. 1191, 1199 n.27 (1962) (noting "diligence" of courts' searches for acceptable rationale for challenged policies). Of course, "that a legislature seeks to advantage one group does not, as a matter of logic or of common sense, exclude the possibility that it also intends to disadvantage another." Personnel Adm'r v. Feeney, 442 U.S. 256, 282 (1979) (Marshall, J., dissenting). The current but for gloss placed on the intent requirement, however, makes it fairly certain that neither logic nor common sense will substantially affect the determination of intent.
426 U.S. 229 (1976).
72. 426 U.S. at 248 & n.14; see Brest, Antidiscrimination Principle, supra note 3, at 29 (because current effects of historical discrimination are so pervasive, effects test would result in wholesale invalidation of current laws); cf. J. ELY, supra note 3, at 20 (when judges began to realize ramifications of expansive notion of due process clause, scope of clause was narrowed).
73. See supra p. 116. 74. See Packer, supra note 9, at 109-10 (criminal negligence as "half-way house" between traditional notions of intent and strict liability); cf. United States v. United States Gypsum Co., 438 U.S. equal protection clause imposes a duty of "virtual representation" upon the legislature, an obligation that it consider the interests of all those whom its actions will affect. 7 ' 5 There is a potential conflict between the legislature's duty to be responsive to its constituency's desires (sometimes bigoted), and its duty of allegiance to the Constitution. The Fourteenth Amendment's special concern for minorities, 6 however, requires that a legislature consider the rights of these groups'when it makes its "calculus of effects." A legislature should be charged with either actual or constructive knowledge of potential burdens its acts will impose on minorities."7
The Moral Culpability of All Intentional Discrimination
The special constitutional concern for minorities that blurs the lines between knowledge, recklessness, and negligence also provides the basis for finding morally culpable intent when a plaintiff proves any of these states of mind.
The current intent standard, by focusing exclusively on the ultimate purpose of the state's action, insulates "means discrimination" 7 8 from effective review. Because virtually any legislative decision can be described as furthering some "umbrella goal," such as promotion of the general welfare, 7 9 most discriminatory conduct is not "purposeful," at least not in the sense that the legislature consciously wanted to burden minorities. Rather, it reflects the willingness of the state, in pursuit of a nondiscriminatory goal, to place disproportionate burdens on those groups who are least able to bear them and least able to complain effectively. 80 Given the cumulative and pervasive nature of past purposeful discrimination against blacks and women, courts should presume that legislatures 77. Actual knowledge would correspond to either knowledge or recklessness, depending on how certain the legislature was that its act would adversely affect blacks or women, while constructive knowledge would parallel the culpable ignorance inherent in criminal negligence.
78. Schnapper, supra note 15, at 32 ("means discrimination" refers to invidious consideration of race in selecting method used to achieve a previously selected objective).
79. See Ely, supra note 6, at 1246-47. 80. See supra p. 115-16 (rationale for special constitutional protection is certain groups' helplessness in political arena).
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know that some facially neutral laws or regulations will have "devastating" impacts upon minority opportunities. 8 1 Acting in the face of such knowledge" "serve[s] only to perpetuate these [past] inequities in a different form." 8 The state's willingness to let the burden continually fall on the same discrete and insular groups reflects morally offensive indifference.
8 '
Culpable, nonpurposeful state discrimination might also resemble recklessness or negligence. In a democracy, the purpose of state action is often to satisfy the majority's demands. 85 Unfortunately, a majority may demand the exclusion of blacks or women. The current intent standard, which looks at the attitude of the state officials responsible for the challenged policy, rather than at the expressed motives of individual citizens, 6 means the state can "effectively abdicate its responsibilities by either ignoring them or by merely failing to discharge them whatever the motive may be." ' 82. This seems to be the gloss put on "in spite of" by the Court. See Feeney, 442 U.S. at 278-79 (although claim that effects of veterans' preference were unintended was "disingenuous" and "[could not] seriously be argued," court refused to find discriminatory purpose); cf. Note constitutional accounting error of treating the infringement of a constitutional right as a benefit rather than as a cost."" 9 This misperception of costs and benefits is precisely the necessary predicate of recklessness or negligence: Both states of mind describe actions that were unjustified in light of the risks they created. 9 0
A Broader Intent Standard is Superior to an Effects Test
Many critics of the current purpose requirement propose replacing it with an effects test. An effects test examines the impact of a challenged act: If the act disproportionately injures a protected group, then the defendant's "good intent or absence of discriminatory intent does not redeem [it]."" 1 This Note's proposal to expand the definition of "discriminatory intent" to include knowledge, recklessness, and negligence would better serve the Constitution's twin goals of condemning socially offensive attitudes and protecting legitimate activity.
An effects test does not involve making the moral judgment about a state's good faith which an intent test requires. 92 The failure of a state to treat its citizens equally violates a central constitutional, principle, however; 98 such dereliction ought to be condemned, and not simply invalidated as reflecting an unwise policy. Moreover, the choice of which groups to protect with an effects test must stem ultimately from our desire to remedy [Plast discrimination cannot, in the manner of original sin, condemn governmental action that is not itself unlawful. The ultimate question remains whether a discriminatory intent has been proved in a given case. More distant instances of official discrimination in other cases are of limited help in resolving that question. Sinct there is no way of determining what a hypothetical "reasonable legislature" might do, there is no predicate for finding recklessness or negligence.
90. City of Memphis v. Greene, 451 U.S. 100 (1981), is an example of a case where a recklessness standard would almost certainly have resulted in liability for the defendant. Acting on complaints by residents of an all-white enclave and despite opposing petitions by black citizens, id. at 143 n.9 (Marshall, J., dissenting), the City closed a street frequently used by blacks which passed through the white neighborhood. The Supreme Court, in upholding the City's decision in the face of Thirteenth and Fourteenth Amendment challenges (1) refused to examine the motives of the white citizens who had requested the closing, looking instead only at the City's purpose, id. at 114 & n.23, which obviously was to satisfy the desires of the petitioning citizens; and (2) refused to give any weight to the fact that Memphis had segregated its public facilities as late as 1963, id. at 116 n.27.
Taken in isolation, as the Court chose to take it, the City's decision might simply have been a case where one group's interests trumped another group's competing interests. Taken in the context of Memphis' history of official segregation, however, the City's action reflected its persistent undervaluation of black interests.
91. past purposeful and intolerable exclusion and to prevent such injuries from happening in the future. 9 ' The standard which equal protection law employs should reflect these moral considerations.
Of course, equal protection law might adopt a modified effects test in which a defendant could vindicate its disproportionately burdensome acts by pointing to some alternative justification. 9 5 Such a modified effects test, however, would be little more than a requirement that acts with disparate effects be subjected to heightened scrutiny. Under such a test, a defendant would be able to justify its acts if it could show that they served some "compelling" or "important" state interest. It thus would contribute nothing more than an intent requirement; 9 " moreover, it would lack the Fourteenth Amendment's moral condemnation of discrimination, something which an intent requirement provides. Developing a broad conception of discriminatory intent as proposed in this Note better serves the goals of the equal protection clause.
An intent standard has another advantage over an effects test. Without conceding that there are nonculpable state motivations for differentiating among beneficiaries by race, there can be no principled justification for affirmative action. 97 A strictly construed effects test would prohibit actions designed to aid those groups whose plight originally prompted modem antidiscrimination law." An intent standard, by recognizing that there 94 . A strict effects test, in which proof of any disproportionate impact would invalidate a law, would destroy the legislature's balancing function, since such a test would require the state always to value the interests of protected groups more highly than the interests of other persons, no matter how insignificant the former or how substantial the latter.
If the Court's analysis in Washington v. Davis, 426 U.S. 229, 248 n.14 (1976), is correct, an effects test might be used to invalidate even such seemingly innocuous governmental actions as uniform sales taxes or bridge tolls, despite their obvious administrative advantages and the fairly insignificant burdens they normally place on minorities. Furthermore, continuing such practices would not be justified by the possibly tremendous costs that might be involved in developing alternatives that do not disproportionately disadvantage minorities. (1976) (allowing discrimination based on gender, religion, or national origin when any of these is a bona fide occupational qualification-e.g., permitting hiring only men to be sperm donors). 96. The defendant's opportunity under such a modified effects test to put forward a "legislative necessity" explanation for disproportionately burdensome acts would parallel its opportunity under an intent standard to save its intentionally discriminatory acts by showing that they met the burden imposed by strict or intermediate scrutiny. See infra pp. 128-29 (discussion of heightened scrutiny triggered by showing of intent).
The effects test employed in
97. The justification for a principle that allows race-conscious affirmative action must rest on past, purposeful discrimination against blacks (or any other protected group). See Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 396 (1978) (Marshall, J.) (past pervasive discrimination makes bringing blacks into economic and professional mainstream "a state interest of the highest order").
98. See Fullilove v. Klutznick, 448 U.S. 448 (1980) (rejecting argument that equal protection clause prohibits minority set-aside program); supra note 76.
can be compelling reasons for sometimes preferring race-or gender-based groups, 99 and by granting the legislature authority to take actions to remedy these groups' disadvantaged positions, 0 0 more nearly fulfills the aims of the antidiscrimination principle.
IV. WRONGFUL INTENT AND JUSTIFICATION
In criminal law, proof of an actus reus and a mens rea usually suffices to establish criminal liability. 101 The principal qualifications to this general rule are various defenses which enable a defendant to argue that, although he had the culpable mens rea, his act was nonetheless not blameworthy because of countervailing circumstances. 1 0 2
In addition to this separate, justificatory stage, criminal law addresses the question of justifiability in its definitions of recklessness and negligence. Determining either involves a two-step process. First, actual or constructive awareness of a substantial risk must be proved. Second, the defendant's conscious purpose must be shown to be inadequate to justify acting despite the risk.' 0 8 Equal protection law also affords defendants the opportunity to justify their conduct.
A. Discriminatory Intent and Heightened Scrutiny
In current equal protection litigation, neither proof of a racial or gender-based classification nor proof of a discriminatory purpose and disparate effect leads automatically to a finding of unconstitutionality. Instead, proof of an explicitly discriminatory classification triggers the reviewing court's use of a more exacting form of scrutiny to determine whether the burden imposed is justified by some other legislative purpose. plaintiff proves discriminatory intent and disparate effect, the defendant's opportunity to rebut the Arlington Heights presumption serves a similar justificatory function: If the defendant can show that it would have acted as it did even absent the desire to injure blacks or women-presumably because there were sufficient legitimate reasons for its action-the challenged measure will be upheld. 1 " 5 Current equal protection doctrine assesses purpose without considering whether purposeful discrimination against the protected group is justified. 10 6 Because showing both foreseeability and unjustifiability before employing heightened scrutiny would be redundant in ascertaining recklessness or negligence, 10 7 actual or constructive foreseeability of a substantial risk of injury to minorities should by itself trigger the demand for justification. 10 '
B. Justification and Judicial Balancing
At the intent-determining stage, this Note's approach would involve little judicial balancing, since courts are asked only to ascertain the foresee- 106. There is a disturbing circularity to the current method of assessing intent. Until the plaintiff proves either that a facially neutral measure in fact involves a race-or gender-based distinction or that a desire to disadvantage blacks or women motivated the adoption of a facially neutral law, see Personnel Adm'r v. Feeney, 442 U.S. 256, 274 (1979), courts will apply rational relationship scrutiny. As long as such low-level review is made, the fit between the articulated purpose and the challenged goal need not be particularly tight. The court, therefore, will not credit the plaintiffs' claims of legislative animus, as long as the defendant is able to articulate a plausible basis for its act. In Feeney, for example, as long as the Court was willing to assume a rational relationship, however tenuous, between an absolute lifetime veterans' preference and the goals of easing veterans' transitions into civilian life and encouraging service to one's country (and the Court's opinion pointed to no evidence to support either relationship), it would never find any discriminatory animus against women. Only when the court employs a more exacting fit standard, which it will do only once it has already determined the presence of discriminatory intent, will it find impermissible legislative intent.
107. If an act had foreseeable, unjustifiable consequences for minorities, then the state would not be able to argue at the scrutiny stage that those effects already found to have been unjustifiable in light of the state's purpose were justifiable in light of that same purpose.
108. In some kinds of equal protection cases, proving negligence may be impossible. As a theoretical matter, certain types of claims require showing a more seriously culpable state of mind. For example, in a jury selection case, the fact that a particular panel has no black members because an absolutely random selection process resulted in a monochromatic jury is indeed a sign that the system is working correctly. See Cassell v. Texas, 339 U.S 282, 291 (1950) (Frankfurter, J., concurring) (no equal protection violation if exclusion due to "uncontrolled caprices of chance"). If, however, a plaintiff proved that no blacks were on a particular panel because of purposeful discrimination by the state-leaving aside the thorny question of the prosecution's use of its peremptory challenges to intentionally strike minority jurors, see ability of a substantial risk of injury to a protected group. At the liabilitydetermining stage, the courts' proper focus broadens somewhat to take account of concerns other than avoiding injury to victims.
The presence of some judicial balancing should not be troublesome for two reasons. First, only by allowing such balancing can constitutional law accommodate its competing goals of condemning morally offensive discrimination and protecting legitimate legislative activity."' Second, the discretion of lower courts will, over time, come to be controlled by the accretion of precedent. 11 0 Certain state aims will come to be viewed as sufficiently important to justify some foreseeable impact, while others will not.
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C. The Effects on the Justificatory Stage of Broadening the Intent Standard
One result of increasing the number of cases in which heightened scrutiny is employed may be to dilute slightly the strictness of such scrutiny.' Such a result should not dissuade courts from applying slightly less heightened scrutiny to intentionally discriminatory state action if this Note's conception of discriminatory intent is adopted.
First, the stringency of the current standard is due in large part to its development as a response to explicit racial distinctions designed to disadvantage blacks. 1 " By hypothesis, however, knowing, reckless, and negli-109. Without some balancing, even a de minimis foreseeable effect could not justify pursuit of even the most compelling state goal. See supra note 94.
The alternative would be to allow every legislative determination to survive judicial scrutiny regardless of how purposeful its injury of protected minorities. Such a course would essentially write the Fourteenth Amendment out of the Constitution. Nor would enacting a per se rule against racial classifications solve this problem. First, the state would still be able to engage in "means discrimination," by picking an umbrella goal and carefully writing its legislation so that the class burdened or excluded was roughly identical to blacks or women. See Gomillion v. Lightfoot, 364 U.S. 339, 341 (1960) (complicated redrawing of town boundary disenfranchised all but four or five of 400 black voters). Second, such a rule would also make affirmative action impossible. See supra pp. 127-28.
110. This accretion of precedent and the constraints imposed by a hierarchical judicial system are essential to control of judicial discretion. See E. LEvi 112. In other words, there may be cases in which a substantial disproportionate impact was (or should have been) foreseeable, and the defendant was thus acting intentionally, but the act was nevertheless justified because of the purpose that motivated it. Strict scrutiny will therefore no longer be "strict in theory but [always] Second, the strictness of current strict scrutiny seems in large part responsible for the Supreme Court's artificial restriction of the concept of discriminatory intent."' The middle course this Note proposes trades some of the rhetorical value of current heightened scrutiny for nonperfunctory judicial review of significantly more state action having the effect of perpetuating blacks' disadvantaged status.
V. REMEDIAL IMPLICATIONS OF A BROADER DEFINITION OF DISCRIMINATORY INTENT
The most significant differences between criminal and constitutional law lie in how they treat violators after liability is established and how that treatment affects third parties. 11 The remedial stage of an equal protection case provides the proper opportunity to consider the interests of third parties.
A. Considering Third-Party Interests at the Remedial Stage
The flexibility of equitable remedies 8 affords the most appropriate opportunity for considering the claims of third parties. The intent-and 114. See Brown v. Board of Educ., 347 U.S. 483, 494 (1954) (state segregation of black school children "generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone"); Brest, Legislative Motive, supra note 3, at 116 & n.109 (very act of adopting racial distinctions is insult to minorities).
Under the scheme proposed by this Note, as in current doctrine, an invidious racial classification would virtually never pass muster. Rather, the result is likely to be that some foreseeably burdensome acts will be upheld. Their number will certainly be fewer than is currently the case, however, since the present intent standard permits all neutral acts to survive in spite of their adverse consequences.
115. For example, in Washington v. Davis, 426 U.S. 229 (1976), the Court might well have upheld the challenged examination on the theory that, although it had a foreseeable disparate impact, it was the best test of the qualities required to achieve the indisputably important state interest in a competent police force. In reaching such a decision, the reviewing court should take into account the defendant's efforts to ameliorate the disparate impact by extensive minority recruiting or coaching, as the Washington v. Davis court implicitly did, id. at 235.
At the same time, a court should conclude that explicitly banning blacks from the department because blacks were on average less qualified than whites would not be justified by even a fairly significant increase in police efficiency, either because such a decision would impermissibly stigmatize blacks or because the predictive value of race rests in large part on past impermissible state discrimination. At the remedial stage a court can explicitly consider other social interests. 1 0 Explicitly making such determinations would make the development of standards through appellate review far easier than is currently possible: Because findings of intent are findings of fact, 21 the present system does its balancing at the intent-determining stage and severely constrains appellate review.
In addition, although explicit balancing at the remedial stage makes manifest the existence of a right-remedy gap, 2 2 acknowledging that gap can provide an impetus for non-judicial actors to pursue greater remediation for victims than courts provide."12 Moreover, the dignitary interests of victims of intentionally discriminatory conduct are better served by condemnation of governmental carelessness than they are by the current definition of discriminatory animus, which always allows judicial actors to claim that they fully cure all equal protection violations."
B. A Spectrum of Discriminatory Intent and the Remedial Enterprise
The touchstone of equitable relief is that "the nature of the violation determines the scope of the remedy.1 125 The nature of an equal protection violation depends upon its disproportionate impact and the dignitary insult inherent in the state's having acted to cause such an impact.
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Under current equal protection doctrine, the scope of a violation varies solely in terms of its effects, since the intent involved-purpose-remains constant across all violations. 12 7 If less culpable states of mind were to meet the intent requirement, as this Note proposes, then the scope of the violation would also vary with the degree of discriminatory intent proved. 2 As the Court recognized last Term in Guardians Association v. Civil Service Commission, " "[ilt is not uncommon in the law for the extent of a defendant's liability to turn on the extent of his knowledge or his culpability," 1 0 and therefore for the remedy a victim of discrimination receives to depend on the violator's state of mind. If the determination of a remedial decree depends on balancing two quantities-the victims' interests and the legitimate concerns of third parties-the decree will thus be affected by the magnitude of the violation of the victims' rights: As the scope of a violation narrows, the relative weight of third party interests will increase. 1 "
126. See Strauder v. West Virginia, 100 U.S. 303, 308 (1879) (state's exclusion of blacks from juries "practically a brand [of inferiority] upon them"); Brest, Antidiscrimination Principle, supra note 3, at 8-11 (stigmatic harm of intentional discrimination); supra note 114. This understanding of the scope of the violation underlies the intuition that de jure segregation is more harmful than de facto segregation; the insult of the state's having isolated blacks adds to the effects of that isolation.
127. Without some effect, no one would have standing to challenge a legislature's allegedly discriminatory measure. Such standing, however, need not rest on more than a de minimis actual effect, because the insult inherent in discriminatory conduct exacerbates that disparate impact. See Ely, supra note 6, at 1252 n.139.
128. A purposeful violation would be more serious than a negligent violation even if both had the same effect. An analogy from criminal law might prove helpful here. All homicides have the same material effect-a dead body. Nevertheless, we believe purposeful homicide to be more blameworthy than reckless homicide, and we punish murder more severely than we punish manslaughter.
129. 103 S.Ct. 3221 (1983). 130. Id. at 3230 n.20 (White, J.). Guardians held that a private plaintiff in a Title VI suit could obtain prospective relief simply by showing discriminatory effect, but was barred from obtaining retrospective relief unless discriminatory intent were proved as well.
131. Some interests that cannot trump curing purposefully discriminatory violations might outweigh providing full or partial relief to victims of negligently discriminatory conduct. See supra note 115; ef. City of Mobile v. Bolden, 446 U.S. 55, 80-83 (1980) (Blackmun, J., concurring) (agreeing with dissenters that purposeful discrimination had been shown, but concurring in rejection of district court remedial decree because remedy was too sweeping).
There are a vast array of potential remedial tools from which courts can choose, depending on the type of violation shown. For example, they can make their decrees prospective or retroactive, order backpay, establish numerical guidelines, and order a variety of forms of direct compensation for members of a class who can prove actual injury. In addition, a court faced with a purposefully discriminatory defendant might order a more specific remedial decree than it would otherwise formulate in order to minimize the defendant's chances for successful evasion of its remedial obligations. 
